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Toolbox Talk Template: Constructive Dismissal

Title: What is Constructive Dismissal?

Introduction:
Presenter Name and Role:

Purpose of Today’s Toolbox Talk:
In today’s 10 minute session, we’ll cover:
1. The definition and key elements of constructive dismissal
2. Common reasons for constructive dismissal claims
3. Key UK case law examples and prevention strategies
Objective:
To ensure that managers and employees understand constructive dismissal, how it occurs, ways to prevent it, and key UK case law examples.

Key Content:
1. What is Constructive Dismissal? Definition:
Constructive dismissal occurs when an employee resigns because their employer has fundamentally breached their contract, making it impossible for them to continue working.
Key Elements of Constructive Dismissal:
✅ There must be a serious breach of contract by the employer.
✅ The employee must resign in direct response to the breach.
✅ The resignation must be without undue delay (otherwise, it may be seen as acceptance of the situation).

2. Common Reasons for Constructive Dismissal Claims:
• Non-Payment of Wages – An employer repeatedly fails to pay or delays salary payments.
• Unilateral Changes to Employment Terms – Forcing employees to work different hours, locations, or duties without agreement.
• Bullying, Harassment, or Discrimination – Failing to address workplace harassment or allowing a toxic work environment.
• Health & Safety Violations – Creating an unsafe work environment or ignoring serious safety concerns.
• Failure to Address Grievances – Ignoring employee complaints or treating them unfairly after raising concerns.


3. Key UK Case Law Examples:
• Western Excavating (ECC) Ltd v Sharp [1978]
1. Key Principle: This case established the "fundamental breach" test—the breach must be serious enough to justify resignation.
2. Outcome: The employee resigned due to non-payment of wages, but the tribunal ruled against him because the employer had not fundamentally breached the contract.
• Isle of Wight Council v Platt [2017]
3. Key Principle: Employers must be consistent and fair when applying workplace policies.
4. Outcome: The court ruled in favour of an employee who resigned after being unfairly disciplined under an inconsistent absence policy.
• Lewis v Motorworld Garages Ltd [1985], followed by Kaur v Leeds Teaching Hospitals NHS [2018]
5. Key Principle: A series of small breaches can amount to constructive dismissal (the "final straw" principle).
Outcome: The employee resigned after a pattern of mistreatment, and the tribunal ruled in their favour.

4. Why This Matters:
• Mitigates claims for unfair dismissal and breach of contract claims.
• Improves employee trust and confidence in how they will be treated.
• Addresses statutory issues that may have wider implications on the employer, such as health, safety, environmental, pay, trust and confidence matters, that may be in breach.

5. How to Prevent Constructive Dismissal Claims:
✔ Maintain Fair and Open Communication – Address employee concerns early.
✔ Follow Proper Disciplinary & Grievance Procedures – Handle issues transparently and fairly.
✔ Avoid Unilateral Changes to Contracts – Consult employees before changing their working conditions.
✔ Enforce a Zero-Tolerance Policy on Bullying & Harassment – Ensure a safe and respectful workplace.
✔ Document Everything – Keep records of employee complaints, disciplinary actions, and policy changes.

6. Employee Rights & Employer Responsibilities:
• Employees must have at least 2 years of service to claim constructive unfair dismissal (unless the breach is discriminatory under the Equality Act 2010).
• The burden of proof is upon the employee to prove they were constructively dismissed by their employer’s actions.
• Employers can defend against claims by proving:
✅ The changes were reasonable and necessary for business needs.
✅ The employee did not raise concerns or gave implied acceptance by continuing to work.
7. Confirmation:
• Have you ever encountered a situation where an employee felt forced to resign?
• What steps can we take to improve workplace communication and prevent disputes?
• Any questions or concerns about handling potential grievances properly?

3 Key Takeaways
1. Constructive dismissal arises from a fundamental breach of contract by the employer.
2. Timely and fair handling of employee concerns can prevent claims.
3. Clear communication and documentation are essential to avoid disputes.
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